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Abstract. The article gives a review of up-to-date scientific directions and showcasing solutions regarding customs protection of rights to the objects of intellectual property. Based on the analysis of primary data provided by the Federal Customs Service of the Russian Federation upon official requests, the author substantiates the relevance and necessity of restoring conditions for price-based competition in customs control of goods containing intellectual property objects. By using the method of induction, the author proves a hypothesis that two goods similar to consumer properties cannot have the same customs value in case if one of them is marked with a well-known trademark. The technique of building value risk profiles, taking into account the content of a particular intellectual property object in the goods moved, is proposed. The article provides several private ways to apply the risk management system to restore the conditions for price-based competition in the customs control of goods containing intellectual property objects, as well as puts forward a method how to improve the algorithm of formatted-logical verification when receiving a declaration for goods for automatic rejection of declarations known to be false. The assessment of possible benefits to be derived from implementation of the technique proposed is made.
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1. Introduction, urgency and relevance of the study 
Customs protection of the rights to the objects of intellectual property is normally regarded as a public service or a government function designed to protect the rights of a copyright owner, a domestic market against counterfeit and potentially dangerous goods and as the public good. The popular scientific areas in this domain encompass the procedure for customs control of goods containing the objects of intellectual property (IP objects), compiling and developing the single customs register of IP objects, tools for creating the single market of the IP rights within the Eurasian Economic Union (EAEU) and an innovation knowledge-based economy. 
The subject matter of customs protection of the rights to the IP objects is quite complex and many-sided. It is formed at the intersection of such aspects as general economic theoretical basics for services, public services (as particular type of services), customs services and customs control, as well as intellectual property. 
The basics of the theory of public services delivery were developed by such scholars as D Bell [1], König [3], F. Kotler [4], K. Marx [5], A. Marshall [6], A. Smith [7], Jean-Baptiste Say [8], etc. Since the public services in the field of customs control of the goods containing IP objects are the public good [9], it is worth mentioning P. Samuelson [10] and J. Holcombe [11], the scientists whose works were related to the development of this area. The research works by Yu.E. Gupanova [12] and V.V. Makrusev [13] are specifically devoted to the public customs services, etc.
Among the researchers who made a fundamental contribution to the development of the issues related to the legal protection of intellectual property, it is worth mentioning I.A. Zenin [14] and V.N. Lopatin [15]. The active development of scientific approaches to the customs control of goods containing IP objects began at the turn of the 20th and 21st centuries, in particular, as a result of the adoption in 2003 of a new version of the Customs Code of the Russian Federation, which assigned the tasks to customs authorities to protect the rights to the IP objects. The significant contribution to the development of theory and practice of public services delivery in the field of customs control of the goods containing the IP objects under conditions of the Customs Union is made by the Russian scholars S.A. Agamagomedova [16], M.V. Dolgova [17], O.V. Shishkina [18], S.N. Shurygin [19]. A few scholars who dedicate their studies to the issues of price-based competition and application of the risk management system could be mentioned (RMS), [20, 21], but their studies do not raise the issues of intellectual property.
Possible negative effects while protecting the intellectual property rights (combined with the high importance of fiscal function for customs) are being not addressed. The existing procedure for the customs control of the goods containing IP objects, based, among other things, on the risk management system [22], in our opinion, distorts the conditions of price competition. It thereby gives advantages to large, mainly foreign companies, and disadvantages small and medium-sized producers.
The customs value is the basis for calculating customs payments. Currently, when determining the minimum customs value, a pass customs value index (CVI) is used as the ratio of the consignment value to the quantitative characteristic, normally to the weight. These values for each specific code according to the United Commodity Nomenclature for Foreign Economic Activities (CN FEA) are included in the risk profile of the risk management system of customs authorities and serve as a basis for identifying cases of under-declaration of customs value.
The customs authorities apply the averages of the value for the goods both containing and not containing IP objects (within the same CN FEA code), thus resulting in distorting the conditions of price competition (Figure 1).
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Fig. 1. Distortion of conditions of the price-based competition when applying the averages customs value
The analysis of the primary data provided by the Federal Customs Service of the Russian Federation (RF FCS) shows that the actual CVI of the goods containing and not containing the IP objects are ten times, sometimes hundreds of times, different (Table 1).
Table 1. The ratio of the actual CVI of the goods from some sub-subheadings containing and not containing IPO imported to Russia in 2016
	Commodity Code
	Description 
	CVI ratio

	1901100000
	Malt extract; food preparations of flour, not elsewhere specified or not included: food preparations suitable for infants or young children put up for retail sale
	2,09

	6112491000
	Sportswear, ski suits or swimwear, knitted or crocheted: women’s or girls’ swimwear: of other synthetic fibers: containing by weight 5 or more rubber thread
	12,08

	3102800000
	Mixtures of urea and ammonium nitrate in aqueous or ammoniacal solution
	19,13

	8483402100
	Gear and gearings, other than transmission shafts, spur and helical
	193,1

	9108110000
	Watch movement, предназначенных для ношения на себе или с собой, completed and assembled, electrically operated, with opto-electronic display only
	248,59


Thus, it is evident that under the present conditions the participants of economic activities are not being treated equitably, and, therefore, that is contrary to the principles of market economy and free trade.
2. Objective of the study
Regarding the foregoing, to create conditions of the price-based competition by differentiating CVIs of the goods containing and not containing the IP objects passing through the customs control, a methodology for forming the specific value profiles of risks for goods containing IP objects should be proposed. It needs to be based on the customs value index calculation for a certain commodity (CN FEA Code) containing a specific IP object. Forming such a technique is based on the hypothesis that two goods similar in consumer properties cannot have the same customs value in the case one of them is marked with a well-known trademark. 
In addition, it is necessary to provide for the expansion of methods and records of using risk management system in order to enhance customs protection of rights to the IP objects in current conditions.
3. Theory
To test the hypothesis that the goods containing the IP objects have more customs value, statistic data on goods containing the IP objects moved to and out of Russia for the period of 2012–2016 have been analyzed.
The CVIs of the goods containing the IP objects and not containing the IP objects were compared about the compliance of inequality conditions:
                                             (1)
where:
CVtotal – customs value of all goods,
CvIPO – customs value of goods containing IP objects,
Wtotal – weight of all goods,
WIPO – weight of goods containing IP objects,
, T – discrete finite set of the EAEU CN FEA codes,
y – number of period (year).
The results obtained from the comparison have shown that the condition (1) for the period under study is fulfilled in 70-82% cases. Hence, the customs value of goods containing the IP objects is higher than of similar goods but not containing the IP objects. It should be noted that the applied parameters are aggregated (the comparison is made at the level of the EAEU CN FEA subheadings); as a result, errors in the calculations may occur. However, they could be ignored because of insignificance.
Let us consider the proposed sequence for calculating the value profile of risk considering the IP factor. Suppose that there is a value profile of risk, which is based on the pass index of customs value for the combination “commodity code, country of origin”:
									     (2)
where:
, T –– discrete finite set of the EAEU CN FEA codes.
, С – discrete finite set of the countries of origin of goods.
It is suggested to determine CVI for a combination of “commodity code, country of origin, IP objects”. At first, the data on IP objects of different consignments are considered:
                                              (3)
where:
CVI – customs value index of goods,
CV – customs value,
W – weight characteristic,
, J –discrete set of consignments,
, I – discrete finite set of IP objects, i=0 indicates that there are no IP objects.
Further, grouping is performed on the tci basis. The data is rounded up. As a result, discrete series of CVI distributions are obtained for each IP object. Then there is a need to use the arithmetic weighted mean to determine the average value of each series:
                                  (4)
where:
N –number of consignments with different IP objects,
p – CVI numerical number in the series of distribution.
The calculated value can be used as a minimum index of customs value. The following condition must be satisfied: 
                                                   (5)
From the inequality follows that the goods containing the IP objects should have a higher customs value than the goods that do not contain the IP objects. If the condition (3) is not satisfied in calculations, it is necessary to use the acting value of the CVI. Such cases may be the targets for customs control after the release of the goods in order to identify the facts of undervaluation of customs value.
Along with the increase in CVI for the goods containing IP objects, there will be a simultaneous decrease in CVI for the goods that do not contain IP objects. The condition, when accounting of IP in creating CVI will lead to an increase in the tax base, can be represented as the ratio:
            (6) 
Meeting the inequality (6) is necessary and sufficient for the tax base to be greater than when using the traditional CVI. The ratio is valid provided that a change in the CVI automatically leads to a change in the declared customs value, and there will be no refusal from the movement of goods by the participants in foreign economic activities (the FEA). If the pass CVI doubles, then the customs value of the declared goods will also doubles in the medium and long terms. Should the CVI increases, this statement can be regarded as an axiom. If the pass CVI increases, the declarants will have to increase the customs value of the declared goods. If the CVI decreases, the response may be different. But the lack of response will contribute to extra increasing the tax base, and the ratio condition (6) can be fulfilled earlier.
After both customs control and customs control after the release of goods completed, provided that they were carried out, it would be possible to accumulate an extensive information database on typical offences and gaps in legislation framework employed by the faithless FEA participants. The analysis of these data will allow creating more specific risk profiles that is currently impossible.
This is not the only way to use risk management system for improving the effectiveness of the public service delivery. The simplest example is the risk profile for a specific IP object. These profiles aims at increasing the probability of identifying counterfeit goods in the context of delivering public services in the field of customs control of the goods containing IP objects, which are more often deemed to be counterfeit. These are, first of all, items of clothing, footwear, accessories and other consumer goods. Moreover, it is possible to range the risk profiles outcomes for the same IP objects for different goods. The basic risk indicators will be an IP object registration numbers. It is also possible to supplement the set with the indicator of the country of origin of the goods, the FEA participant code and some others.
Let us assume the customs authorities are reliably aware from the copyright owner that a certain product, for instance, Samsung’s chips, is not produced in the People’s Republic of China (PRC). It is possible to create a risk profile, which is indicated by the availability of “Samsung” IP object, the certain EAEU CN FEA code and the country of origin – the PRC. Obviously, the RMS will determine that such a consignment is too likely to be counterfeit. But customs officials will take measures to provide public services with protection of the rights to IP objects contained in the goods.
The algorithm of the format-logical control (FLC) in submitting a declaration for goods (GD) would also be exposed to improvement. The stage of actual customs control begins immediately after the customs declaring, at the moment of submitting GD to the customs authorities and adopting the decision on its registration. Here, GD passes through so-called format-logical control, one of the targets of which is to identify cases regarding submitting incomplete or incorrectly completed declarations. For example, a declaration will not be adopted unless the customs value of the goods is declared. Unfortunately, the current system of format-logical control is not perfect in the part relating to the IP objects. This is partly due to the GD electronic fields containing information about the IP objects not being formalized and, therefore, their automatic analysis is limited.
This stage is essential in providing public services in the field of customs control of goods containing IP objects. Public services can only be provided if counterfeit goods are identified. Nevertheless, it is important to take into account the elimination the cases that reduce the probability of success, in this case the detection of counterfeit goods. Such cases include, among other things, errors arising from customs declaring, which are both accidental and willful. Thus, the improvement of the FLC algorithm makes it possible to obtain two positive effects: reduce the burden on customs officials as the cases of deliberately incorrect GDs are excluded and the probability of identifying counterfeit goods within rendering public services at the stage of customs control is increased.
The main task of the algorithm is an automatic (without participation of an official) refusal to register a declaration for goods if the following cases are identified:
- “the electronic field G31_12 is not filled in or it indicates: no information available, not indicated, etc.” And “the electronic field G332 indicates the letter “I”. In fact, it means that a declarant claims that the goods contain the IP objects included in the customs register, without specifying the name (description) of the IP object;
- “indication of the letter “I” in the case of declaring goods of commodity groups 02-09, 65-67, 97 according to the CN FEA”. In the customs registry of intellectual property objects, there is no IP object protected in the goods from these commodity groups.
Undoubtedly, in the future, the primary verification when accepting a GD should be carried out by an official of the customs authority. However, most of the GDs with evident errors will be rejected automatically, without his/her participation, thus reducing considerably the time costs, eliminating previously redundant operations.
4. Practical application
Implementing into practice the methodology for creating value profiles of risk allows not only restoring the conditions of price-based competition but providing the income supplement to the federal budget. In the context of the study, the calculations identified that even with the use of simplified risk profiles without taking into account the country of origin and the availability of a certain IP object (currently it is impossible to uniquely identify the IP objects contained in the goods moved), the basis for calculating customs duties, taxes (customs value) of the goods imported to Russia in 2014–2015 would increase by 4-4,4% that would lead to an increase in income of customs duties (excluding excises and VAT) by 460-550 million rubles annually. 
Improving the algorithm of format-logical control enables to automatically exclude redundant and inadvertent failures of the customs authorities when refusing to exercise customs control at the registration stage of the declaration. The number of such operations revealed in the context of study based on analysis of statistics is measured in USD billions (Table 2).
Table 2. Cases of incorrect declaring of the goods containing the IP objects identified on the base of the RF FCS information
	 Period
	Indication of the goods containing IP objects, without any information of it
 (incl. description)
	Indicated the IPO entry into the IPO Customs Register but is not contained in the IPO Customs Register according to the CN FEA code

	
	Weight, thous. tons
	Customs value, mln. $ dollars
	Weght, thous. tons
	Customs value, mln. $ dollars

	2012
	177,38
	61,83
	5198,1
	9272,7

	2013
	55,68
	50,76
	4974,3
	9530,0

	2014
	98,52
	92,42
	4851,7
	8085,69

	1−2 quarter 2015
	29,68
	15,63
	1771,9
	2222,1


Thus, the practical impact is formed from the economic and management ones and is aimed at all participants involved in the process of customs protection of rights to the IP objects – the state, copyright owners and customs authorities.
5. Conclusion
Thus, applying control technologies with the new methodology for the creation of the value profiles of risks based on the availability of the IP objects in the goods moved allows not only to increase the effectiveness of public services and push the federal budget, but also to restore the equality of market participants and the conditions for price competition.
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